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REASONS 

 

Background 

 

[1] On November 6, 2014, Vic Schroter, Director, Ministry of the Environment and 

Climate Change (“MOECC”) (the “Director”) issued Renewable Energy Approval 

Number 4353-9HMP2R (the “REA”) to Niagara Region Wind Corporation (“NRWC” or 

the “Approval Holder”) under s.47.5 of the Environmental Protection Act (“EPA”).  The 

REA is for a renewable energy project known as the Niagara Region Wind Farm, 

consisting of the construction, installation, operation, use and retiring of a Class 4 Wind 

facility with a total name plate capacity of 230 megawatts, located in the Townships of 

West Lincoln and Wainfleet, and the Town of Lincoln, in the Region of Niagara and 

Haldimand County, Ontario (the “Project”). 

 

[2] On November 21, 2014, Mothers Against Wind Turbines Inc., an Ontario 

corporation, (“MAWT” or the “Appellant”), requested a hearing before the Environmental 

Review Tribunal (the “Tribunal”) pursuant to s.142.1 of the EPA with respect to the REA 

issued to NRWC by the Director.  MAWT requested the hearing on the grounds that 

“engaging in the Renewable Energy Project in accordance with the Renewable Energy 

Approval will cause serious and irreversible harm to plants, animals and the natural 
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environment” (the “Environmental Test”), and “will cause serious harm to human health” 

(the “Health Test”). 

 

[3] MAWT also alleges that s.47.5 and s.142.1 of the EPA violate rights to security of 

the person under s.7 of the Canadian Charter of Rights and Freedoms (the “Charter”).   

 

[4] The Tribunal heard various motions and other procedural matters on January 21, 

2015, prior to the hearing commencing on January 26, 2015, as follows: 

 

1. A motion by the Director to strike the Charter claim of the Appellant on the 

basis of lack of standing; 

2. A motion by the Approval Holder to strike certain evidence filed by the 

Appellant and various presenters and to strike paragraphs of the notice of 

appeal relating to the Health Test; 

3. A motion by the Appellant for additional disclosure and production of a 

statement of fact; 

4. Submissions regarding the Appellant’s requests that the Tribunal issue  

summonses to witness to four individuals: Sharon Rew, Kathy Woeller, 

Agatha Garcia-Wright, and Hassan Shahriar; and 

5. A request by the Haudenosaunee Development Institute for party status.   

 

[5] On January 23, 2015, the Tribunal issued an order (the “Disposition Order”) 

providing the Tribunal’s rulings with respect to these motions and procedural matters, 

with written reasons for these rulings to follow.  A copy of the text of the Disposition 

Order is attached to these reasons as Appendix A.  These are the Tribunal’s reasons for 

the rulings set out in the Disposition Order.  

 

[6] The Tribunal has considered all of the parties’ submissions in detail, but will only 

include a summary of the most salient submissions in these reasons. 
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1.  Director’s Motion to Strike the Charter Claim of the Appellant  

 

[7] The following legislation, regulation and MOECC Noise Guideline are relevant to 

the Tribunal’s consideration of this issue: 

 

Canadian Charter of Rights and Freedoms 

 

7. Everyone has the right to life, liberty and security of the person and 
the right not to be deprived thereof except in accordance with the 
principles of fundamental justice. 

 

O.Reg 359/09 

 

Interpretation 

 

1.  (1)  In this Regulation, 
“noise receptor” means a location described in subsection (4) at which 
noise discharged from a renewable energy generation facility is received;  
… 
(4)  Subject to subsection (6), for the purposes of the definition of “noise 
receptor” in subsection (1), the following locations are noise receptors: 
1. The centre of a building or structure that contains one or more 
dwellings. 
… 

(6)  For the purposes of subsections (4) and (5), an odour receptor or 
noise receptor does not include a location on a parcel of land if any part 
of the renewable energy generation facility will be located on that parcel 
of land once the facility is installed, constructed or expanded in 
accordance with the renewable energy approval.   

 

Noise Guideline for Wind Farms, 2008 (“Noise Guideline”) 

 
3. DEFINITIONS 
 
For the purpose of this document, the following definitions apply: … 
“Participating Receptor” means a property that is associated with the 
Wind Farm by means of a legal agreement with the property owner for 
the installation and operation of wind turbines or related equipment 
located on that property. 
… 
6.4.6 Assessment of Participating Receptors  
A receptor is a Participating Receptor and not considered as a Point of 
Reception if the property of the receptor is associated with the Wind 
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Farm, see definition in Section 3. The sound level limits stated in Section 
5 do not apply to Participating Receptors. 
  
Despite this exemption, it is prudent to design Wind Farms so as to 
minimize the noise impact on all receptors, including Participating 
Receptors. 
  
In some cases, a detailed noise assessment may be required of a 
receptor that was considered a Participating Receptor for an adjacent 
approved Wind Farm, or is being considered as a Participating Receptor 
for an adjacent Wind Farm in the process of being planned. Unless the 
property owner has also entered into an agreement with the proponent of 
the proposed Wind Farm, the receptor shall be considered a Point of 
Reception for the purposes of the detailed noise impact assessment for 
the proposed Wind Farm.  

 

Overview 

 

[8] In its appeal, the Appellant raises the issue whether engaging in the Project in 

accordance with the REA will violate the Appellant’s rights under s.7 of the Charter.  

The Appellant seeks to raise the Charter rights of children of parents who have 

consented to the placement of wind turbines on their properties.  More particularly, the 

Appellant asserts, at para. 31 of its notice of appeal: 

 

In addition, the Appellant questions the right of the MOE to approve the 
construction of IWTs at locations closer to host residences than the 
mandated 550 meter setback, which is the minimum distance indicated 
by the Ontario Minister Of Health as “safe”. There are children residing in 
several of these residences, whose rights to live in a safe environment 
are being superseded by financial gains to their parents. The MOE has 
stated that the protection of host family children is “negotiable”. 
 

[9] The Appellant’s use of the term “host residences” relates to the definition of 

“noise receptor” as set out in O.Reg 359/09 (s.1(1)(4) and (6)).  The effect of these 

sections is that noise receptors located on the same land where any part of the 

renewable energy facility will also be located are not subject to the sound level limits of 

the Noise Guideline.  Furthermore, s.54 of O.Reg 359/09, which stipulates that the base 

of a wind turbine must be situated a minimum of 550 metres from all noise receptors, 

also exempts noise receptors located on the same parcel of land as any part of the 

renewable energy facility. 
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[10] This exemption in O.Reg 359/09 is mirrored in the Noise Guideline issued by the 

MOECC, which sets out the requirements for noise modelling assessments to be 

conducted in support of an application for a renewable energy approval.  The Noise 

Guideline adopts a similar definition of noise receptor as set out in O.Reg. 359/09, 

which the Noise Guideline describes as a “participating receptor”.  Section 6.46 of the 

Noise Guideline provides that the sound level limits prescribed in s.3 of the Guideline do 

not apply to participating receptors.   

 

[11] The net effect of these provisions is that there are no specific noise limit 

requirements that apply to participating receptors for a renewable energy approval of a 

wind turbine project.  However, s.6.4.6 of the Noise Guideline states that “it is prudent to 

design Wind Farms so as to minimize the noise impact on all receptors, including 

Participating Receptors.” 

 

[12] The REA under appeal in this proceeding does not include noise performance 

limits in respect of participating receptors. 

 

[13] The Appellant submits that any residences within the sound level limits 

exemption for participating receptors, and, therefore, any children who live in them may 

be closer than 550 metres to one of the Project’s wind turbines, and/or may be exposed 

to noise levels which exceed the limits set out in the Noise Guideline for non-

participating receptors.  In para. 33 of its notice of appeal, the Appellant describes this 

regulatory regime as a “dangerous precedent”, and particularizes its Charter challenge 

as follows: 

 

The Appellant submits that maintaining this dangerous precedent, and 
the ensuing negative impact of this precedent in all areas of law 
protecting our children is in violation of the Charter rights of children 
residing in the Project area, and this province. 

 

[14] The Appellant’s notice of appeal outlines the Charter issue as: “Will the project as 

approved allow for the violation of all Appellants’ rights under s.7 of the Canadian 

Charter of Rights and Freedoms.”  However, the Tribunal notes that the Appellant, 
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MAWT, which is an Ontario corporation, is the only appellant in this proceeding.  

Corporations do not possess s.7 rights.    

 

[15] The Director’s motion requests an Order striking the constitutional relief 

requested by the Appellant, on the basis that the Appellant claims relief, not on its own 

behalf, but on the basis of a public interest standing, where the Appellant seeks to raise 

the Charter rights of children of parents who have consented to the placement of wind 

turbines on their properties. 

 

Reasons for Tribunal’s disposition deferring disposition of the Director’s motion 

 

[16] The central issue raised by the Director’s motion, is whether the Appellant 

requires public interest standing to advance the Charter rights issue which it has raised 

in this proceeding, and, if so, whether such standing should be granted (the “standing 

issue”).   

 

[17] Public interest standing can be granted in proceedings involving Charter 

challenges where the three-part test in Canada (Attorney General v. Downtown 

Eastside Sex Workers United Against Violence Society, 2012 SCC 45 (“Downtown 

Eastside”)) has been met: (1) there is a serious justiciable issue raised; (2) the plaintiff 

has a real stake or a genuine interest in it, and (3) in all the circumstances, the 

proposed suit is a reasonable and effective way to bring the issue before the courts. 

 

[18] In its motion, the Director asserts that the Appellant has not raised a serious 

issue, has not established that it has a genuine interest in this issue, and has not 

provided an explanation for why individuals could not raise their own s.7 Charter claim 

before the Tribunal.  The Appellant disputes these assertions. 

 

[19] The Appellant has confirmed that it intends to adduce and rely on the same 

evidence in support of its case in respect of both the Health Test and the Charter 
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challenge.  Thus, in the circumstances of this case, there is no risk that unnecessary 

evidence will be heard if the question of standing is deferred. 

 

[20] Counsel for the Director acknowledged that it is not an error of law to defer the 

determination of the standing issue until after the evidence in the main proceeding has 

been heard, noting that this approach has been adopted by the courts in other cases.  

 

[21] The Tribunal finds that, in order to determine whether standing should be granted 

in this case, it is preferable for the Tribunal to consider the evidence respecting 

participating receptor residences, whether there are children living at these residences 

whose health could be affected, and, if so, whether, in all the circumstances, the 

Appellant’s Charter challenge is a reasonable and effective way to bring the issue 

before the Tribunal.  At this preliminary stage of the proceeding, the Appellant has 

stated that it will adduce evidence in the main proceeding which may be relevant to the 

standing issue and that this is the same evidence it would be adducing for its case 

respecting the Health Test.  If so, the Director and the Approval Holder may also 

adduce relevant evidence in response.  For these reasons, and in the particular 

circumstances of this case, the Tribunal concludes that it is preferable to adjudicate the 

standing issue after the completion of the calling of evidence in the main hearing.  

Accordingly, the Tribunal has deferred its determination of the Director’s motion, subject 

to the procedural directions set out in the Disposition Order. 

 

2.  Approval Holder’s Motion to Strike Evidence and Paragraphs of the Notice of 

Appeal 

 

Overview 

 

[22] The parties have exchanged written witness statements, which, in compliance 

with the Tribunal’s direction, set out the evidence that each witness will give at the main 

hearing.  Based on these written witness statements, the Approval Holder requests that 

the Tribunal strike certain parts of the evidence of the following witnesses for the 
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Appellant: William Palmer, Bonnie Tuson, Marianne Kidd, Lois Johnson, and Linda 

Rogers.  The Approval Holder further requests that the Tribunal strike certain 

paragraphs of the Appellant’s notice of appeal relating to the Health Test.  The Approval 

Holder also requests that the Tribunal strike certain parts of the evidence of the 

following presenters: Sue Atkins, Jody Sadler, Naomi Brusse and Debbie Hughes. 

 

[23]  None of these presenters responded to the Approval Holder’s motion.  However, 

the Tribunal determined that they each should be given an opportunity, when giving 

their evidence in the main hearing, to explain their evidence to the Tribunal so that the 

Tribunal is able to fully understand the relevance of their evidence vis-à-vis the 

objections being raised by the Approval Holder.  For this reason, the Tribunal deferred 

its determination of this aspect of the Approval Holder’s motion to the main hearing, 

directing that the Approval Holder could raise its objections to the proposed evidence of 

these presenters at that time. 

 

Submissions by the Approval Holder 

 

[24] Respecting witnesses Palmer, Tuson, Kidd and Johnson, the Approval Holder 

requests that the Tribunal strike the parts of their evidence which allege the Noise 

Assessment Report’s prediction of compliance with the Noise Guideline is flawed.  The 

Approval Holder also requests that material facts respecting this allegation, which are 

set out in the Appellant’s notice of appeal, be struck.  In support of this request the 

Approval Holder submits: 

 

1. This evidence relates to the speculative allegation that the Project will not 

operate in accordance with the REA.  This evidence is not relevant because 

the test under s.145.2.1 of the EPA is whether engaging in the Project, in 

accordance with the REA, will cause the described harm. Any future non-

compliance with the REA would be a permit violation, hence an offence 

enforceable by the MOECC.  The REA also contains audit requirements which 

ensure that variability from the noise assessment predictions would be caught 
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and properly addressed after construction. Specifically, the REA requires that 

the turbine sound power levels be verified, and that predicted sound levels be 

confirmed by actual in-the-field measurements (not predictions) of operating 

turbines in accordance with the relevant protocols.  It is therefore not only 

speculative to suggest non-compliance will occur but unreasonable to imply 

that any such non-compliance would go undetected. 

 

2. The Tribunal has no authority or jurisdiction to consider and adjudicate the 

issue of potential non-compliance with the REA raised by the Appellants.  In 

support of this assertion, the Approval Holder relies on Tribunal decisions in 

Monture v. Director (Ministry of the Environment), 68 C.E.L.R. (3d) 191 

(“Monture”), and Wrightman v. Director (Ministry of the Environment), [2013] 

O.E.R.T.D. No. 83 (“Wrightman”). 

 

[25] Respecting witness Palmer’s evidence which the Approval Holder asserts relates 

to health matters, the Approval Holder asserts that this evidence is opinion evidence, 

and that Mr. Palmer does not have the required expertise to be qualified to give such 

opinion evidence.  

 

[26] Respecting Mr. Palmer’s evidence relating to the proximity of wind turbines to 

natural gas wells and piping, the Approval Holder asserts that Mr. Palmer’s witness 

statement only indicates that he proposes to give evidence on this topic, but does not 

state what his evidence will actually be.  The Approval Holder submits that this part of 

Mr. Palmer’s evidence does not meet the requirement of para. 10 of the Tribunal’s 

Practice Direction for Technical and Opinion Evidence (that the witness provide enough 

information to comprehend his witness statement and to permit fair and efficient cross-

examination), or the Tribunal’s procedural direction in the Disposition Order that every 

witness statement is to contain a complete recitation of all the evidence to be provided 

by the witness and that witnesses will not be permitted to give evidence in chief that is 

not set out in their witness statement, except with leave of the Tribunal, which will only 

be granted in exceptional circumstances.  
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[27] Respecting Ms. Roger’s evidence, the Approval Holder requests that two 

sections of her witness statement be struck.  The first is the section entitled “II PCB 

Containment Site in Smithville”.  The Approval Holder asserts that the Appellant’s notice 

of appeal regarding the Environmental Test makes no mention of any risk posed by the 

Project to a PCB containment site, and, therefore, this proposed evidence is not 

relevant to any of the issues raised in the Appellant’s appeal.  The second section is 

entitled “10.2 Economics: Impoverishment of Household Resources”.  The Approval 

Holder maintains that this evidence relates to allegations of adverse economic impact 

resulting from the approval of the REA, and submits that consideration of such 

economic impacts is not within the Tribunal’s jurisdiction.  In support of this position, the 

Approval Holder relies on para. 15 of Wrightman and para. 36 of the Tribunal’s decision 

in Fata v. Director, Ministry of the Environment, [2014] O.E.R.T.D. No. 12 (“Fata“). 

 

Submissions by the Director 

 

[28] The Director did not provide response submissions. 

 

Submissions by the Appellant 

 

[29] Regarding the Approval Holder’s assertion that the Tribunal has no authority or 

jurisdiction to consider and adjudicate the issue of potential non-compliance with the 

REA raised by the Appellants, the Appellant responds, at paras. 21 and 22 of its 

submissions: 

 
…To provide the evidentiary foundation to describe the “how” it is 
required by the appellant to start from the existing nature of the project 
as it is under the REA.  
 
Exclusion of the description of existing conditions of the project would 
have the result of shielding the privilege of a granted renewable energy 
approval from a full and just review at a properly notified hearing. 
Exclusion of the existing state of the project as approved would become 
a binding decision and have the effect of even further narrowing all 
relevant evidentiary material allowed under the tests for REA. More 
importantly it would have not allowed the Tribunal to exercise its 
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authority. If it were to become so – this becomes an insurmountable 
barrier to an appellant for bringing at the necessary level of proof to an 
appeal hearing before the Tribunal for a hearing under the Environmental 
Protection Act, R.S.O. 1990, c. E. 19. Remedy should not be illusory.  

 

[30] In response to the Approval Holder’s assertion that Mr. Palmer’s evidence 

includes unqualified opinion on health-related matters, the Appellant asserts that Mr. 

Palmer has only referred to health matters in the context of public safety, within the 

context of his qualification as a professional engineer.  In this regard, the Appellant 

refers to s.1 of the Professional Engineers Act, R.S.O. 1990, c. P.28, which defines the 

practice of professional engineering as follows: 

 

“practice of professional engineering” means any act of planning, 
designing, composing, evaluating, advising, reporting, directing or 
supervising that requires the application of engineering principles and 
concerns the safeguarding of life, health, property, economic interests, 
the public welfare or the environment, or the managing of any such act.  

 

[31] In response to the Approval Holder’s assertion that Mr. Palmer’s witness 

statement indicates that he proposes to give evidence on proximity of wind turbines to 

natural gas wells and piping, but does not state what his evidence will be, the Appellant 

states at paras. 23 and 24 of its submissions: 

 

Whether the witness statements are felt to be devoid of enough details or 
provide enough of an evidentiary foundation- I humbly suggest that is the 
proper role for the Tribunal adjudicators to decide and not to be based 
upon the opinion of a responding party.  
 
Mr. Palmer and Ms. Shields are taking the opportunity to submit 
supplementary witness statements as allowed by procedural rules. I am 
confident any issues and concerns on his statement that were raised by 
the Approval Holder will be directly addressed.  

 

[32] Regarding the Approval Holder’s assertion that consideration of adverse 

economic impacts resulting from the approval of the REA, are not within the Tribunal’s 

jurisdiction, Ms. Rogers, on behalf of the Appellant, states at para. 31 of her 

submissions: 

 

The living conditions an individual exists in are one of the greatest 
influences that become a predictor of the degree of health. Income, 
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economic resources are conditions used to foster resiliency for health 
and are closely intertwined. These influences are in turn shaping overall 
living conditions. To exclude economics and its influences on the state of 
well- being from the evaluation of the REA is to deny one of the most 
important social determinants of health.  

 

[33] In response to the Approval Holder’s submission that Ms. Rogers’ evidence 

regarding PCB Containment Site in Smithville does not fall within the scope of the 

issues raised in the Appellant’s appeal, Ms. Rogers, on behalf of the Appellant, states at 

paras. 33 and 35 of her submissions: 

 

…The Smithville PCB site is within in the project area and will likely 
require mitigation measures for perpetuity. Several compounds from past 
industrial activities are known to have entered via fractures in the 
bedrock into the aquifer below. This type of existing condition is [a] 
condition in the REA and forms part of the project as approved. This 
landscape feature and its potential for serious harm to human health if 
disturbed is a known living condition for the residents of the Niagara 
Regional Wind project environs.  … 
 
Water contamination would be a direct harm to health if it were to occur. 
The project installation and operations is a newly created risk to the 
Smithville PCB site and potentially influences with risk of a serious harm 
to harm and consequently the living conditions for the residents.  

 

Findings respecting Approval Holder’s Motion to Strike Evidence and Paragraphs of the 
Notice of Appeal 
 

[34] The Approval Holder’s motion to strike raises the following five issues, which will 

be addressed in turn: 

 

1. When determining whether the Health Test has been met, whether evidence 

respecting potential inaccuracies in the Noise Assessment is relevant (the 

“Noise Assessment Issue”). 

 

2.  Whether Mr. Palmer’s witness statement includes opinion evidence 

respecting health matters, and if so, whether he has the required expertise to 

be qualified to give such opinion evidence (the “Expert Qualification Issue”). 
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3. Whether Mr. Palmer failed to provide evidence in his witness statement on 

the subject of proximity of wind turbines to natural gas wells and piping (the 

“Evidence Deficiency Issue”). 

 

4. Whether the proposed evidence respecting the PCB Containment Site falls 

within the scope of the issues raised in the appeal (the “PCB Issue”). 

 

5. Whether the Tribunal has jurisdiction to consider the issue of adverse alleged 

economic impacts resulting from the approval of the REA (the “Economic 

Impact Issue”). 

 

The Noise Assessment Issue 

 

[35] In support of its application for approval of the Project, the Approval Holder 

retained a consultant to conduct a noise modelling assessment in accordance with the 

Noise Guideline.  The results of this assessment were set out in a report which was 

submitted to the Director (the “Noise Assessment”).  The Noise Assessment was not 

adduced as evidence in support of any of the motions addressed in these reasons.  The 

Approval Holder requests that the Tribunal strike evidence respecting the Appellant’s 

assertion that there are several inaccuracies in the modelling calculation of predicted 

noise levels at non-participating receptors.  In this regard, the Appellant submits that 

these predicted noise levels, if revised to correct for these inaccuracies, will be higher.  

In its appeal, the Appellant states that the predicted noise levels for many non-

participating receptors are already at, or near, the Noise Performance Limits specified in 

the REA (these limits being consistent with specifications set out in the Noise 

Guideline).  The Appellant asserts, therefore, that the revised noise levels will exceed 

the REA’s Noise Performance Limits for such non-participating receptors.  The 

Appellant further asserts that the MOECC has determined that any exceedance of the 

Noise Performance Limits will be seriously harmful to human health.  For this reason, 

the Appellant submits that the evidence which shows that there are inaccuracies in the 

Noise Assessment is relevant and should not be struck. 
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[36] The Tribunal observes that the difficulty with the Appellant’s submission is that it 

ignores the requirement, set out in s.145.2.1 of the EPA, that the Tribunal only consider 

whether engaging in the Project, in accordance with the REA, will cause serious harm to 

human health.  The Tribunal finds that the wording of this section is unequivocal.  As the 

Approval Holder has pointed out in its submissions, the net effect of this provision is that 

the Tribunal has no jurisdiction to consider circumstances or conditions which do not 

comply with the terms and conditions of the renewable energy approval under appeal, 

when determining whether an appellant has demonstrated that the Health and/or 

Environmental Tests have been met.  In other words, if a renewable energy approval 

establishes a noise performance limit of 40 dBA for a non-participating receptor, then, in 

order to establish that the level of noise generated by a project component will cause 

serious harm to human health at this receptor, an appellant must demonstrate that such 

harm will occur at noise levels at or below 40 dBA.  This conclusion was also articulated 

in Monture, at para. 97: 

 

The Tribunal agrees that whether serious harm to human health is 
caused by a renewable energy project operating out of compliance with 
its REA is not a relevant question for the Tribunal in an appeal under 
section 142.1 of the EPA. The EPA gives the Tribunal the jurisdiction to 
consider “only” whether engaging in the project “in accordance with” the 
approval will cause the listed serious harm. Whatever else may be 
included in the phrase “in accordance with” the approval, the Tribunal 
finds that a specific decibel limit is clearly one of the REA’s conditions 
that the Approval Holder must comply with. Thus, in its consideration of 
whether the Project as approved “will cause” serious harm, the Tribunal 
must assume the Project will be operating within the sound emission 
limits provided for in the Approval. In this regard, any harm that may be 
caused by exceedances will not be relevant to the Tribunal’s decision. 

 

[37] As the Approval Holder has pointed out in its submissions, this finding was also 

accepted and applied by the Tribunal in Wrightman.  

 

[38] The Appellant has argued in response that excluding consideration of non-

compliance with the REA will “have the effect of even further narrowing all relevant 

evidentiary material allowed under the tests for REA”.  The Appellant further submits 

that this will not allow the Tribunal to exercise its authority.  The Appellant maintains that 
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this interpretation poses an insurmountable barrier to an appellant to meet its onus to 

establish that serious harm to human health will occur.  In addressing this submission, 

the Tribunal notes that the source of its jurisdictional authority is s.145.2.1.  Therefore, 

the Appellant is incorrect in stating that this interpretation will not allow the Tribunal to 

exercise its authority.  The statutory test has been enacted by the legislature and it is 

the Tribunal’s obligation to apply this test.  Exceedances of a noise limit at a facility 

operating under a REA is an enforcement matter to be dealt with through other 

processes under the EPA. 

 

[39] Although not argued by the Appellant, the Tribunal recognizes that, where a REA 

does not specify a noise performance limit, then the restriction discussed above does 

not apply.  This observation is pertinent in this case, because the REA does not set 

noise performance limits for participating receptors, and the Appellant’s appeal raises 

the issue that serious harm to human health will be caused to children of participating 

receptors.  Hence, in respect of participating receptors, it is open to the Appellant to 

seek to establish that there will be noise levels at participating receptors that cause 

harm and that the appeal meets the Health Test at this level.  However, as the Tribunal 

has already noted, the Noise Assessment Report was not adduced as evidence on this 

motion, and no submissions were made respecting the relevance of the Noise 

Assessment Report to participating receptors.  

 

[40] For the above reasons, the Tribunal, as noted in the Disposition Order, granted 

the Approval Holder’s request to strike evidence related to alleged inaccuracies in the 

Noise Assessment.  In reaching this conclusion, the Tribunal notes that, in response to 

a question posed by the Tribunal, both the Director and the Approval Holder agreed that 

they would be equally bound not to adduce evidence regarding compliance with the 

Noise Guideline, based on the above finding as to relevancy. 

 

[41] The Tribunal notes that it did not grant the Approval Holder’s request to strike 

evidence in its entirety.  Respecting the evidence which has not been struck, the 

Tribunal finds that that this evidence is related to characteristics of noise other than 
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noise levels (amplitude), more specifically, tonality (amplitude modulation).  The 

Appellant’s health appeal expressly raises tonality as a factor contributing to negative 

health effects.  To the extent that turbulence impacts, resulting from placement of wind 

turbines in proximity to other wind turbines, have an effect on tonality, this evidence will 

also be relevant to the tonality issue raised in the appeal.  The Tribunal finds that the 

Approval Holder provided insufficient evidence to clearly establish that such 

characteristics of noise such as tonality are regulated by the terms and conditions of the 

REA.  While the impugned evidence may, to some extent, relate to noise levels, this 

alone does not establish that it should be struck, if this evidence is also relevant to other 

issues raised in the Appellant’s appeal.  For these reasons, the Tribunal finds that the 

Approval Holder has not established, at this stage, that such evidence relates to issues 

which are not within the Tribunal’s jurisdiction.  

 

[42] Next, the Tribunal turns to the Approval Holder’s request to strike material facts 

set out in the Appellant’s appeal related to the Noise Assessment Issue.  Pursuant to 

s.142.1(3) of the EPA, a person who requires a hearing in respect of a renewable 

energy approval, must provide a written notice requiring a hearing (commonly referred 

to as a notice of appeal) which describes how engaging in a renewable energy project, 

in accordance with the renewable energy approval, will cause the harm described in the 

Health and/or Environmental Tests.  There is no prescribed form for this written notice.  

However, Rule 29(e) of the Tribunal’s Rules of Practice requires that the notice of 

appeal include a statement of issues and material facts.  The material facts set out in a 

notice of appeal are not deemed to be evidence at the main hearing.  They are a 

statement by an appellant of the appellant’s position regarding the facts which the 

appellant’s considers to be material to its appeal, and which the appellant will seek to 

establish at the main hearing, either by adducing evidence at the hearing or through an 

agreed statement of facts.  This statement of material facts also assists in providing the 

description required under s.142.1(3) of the EPA.  As such, the Tribunal finds that it is 

unnecessary to strike them from the Appellant’s notice of appeal.  
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The Expert Qualification Issue 

 

[43] As the submissions of the parties on this issue demonstrate, the issue of whether 

Mr. Palmer’s evidence addresses health issues that are outside his competence as a 

professional engineer is in dispute.  The Tribunal has directed that such disputed 

qualification requests be heard at the main hearing.  Consequently, it is premature to 

address the Approval Holder’s request to strike his evidence at this stage in the 

proceeding.   

 

The Evidence Deficiency Issue 

 

[44] The Tribunal finds that Mr. Palmer’s witness statement clearly indicates that he 

will present evidence respecting the proximity of wind turbines to natural gas wells and 

piping, but he does not provide the details of this evidence in his witness statement.   

The Tribunal’s Order dated January 23, 2015, confirms the Tribunal’s directions given at 

the Preliminary Hearing that, as set out previously, every witness statement is to contain 

a complete recitation of all the evidence to be provided by the witness which may be 

adopted by the witness as his/her evidence-in-chief at the hearing and witnesses will 

not be permitted to give evidence in chief that is not set out in their witness statement, 

except with leave of the Tribunal, which will only be granted in exceptional 

circumstances. 

 

[45] The Appellant offered no explanation as to why Mr. Palmer’s witness statement 

did not comply with the Tribunal’s direction.  The Appellant submitted that Mr. Palmer 

could rectify this deficiency by filing a reply witness statement.  However, this incorrectly 

characterizes the purpose of the Appellant’s reply witness statements, which is to 

respond to evidence in the response witness statements of the Director and the 

Approval Holder, not to raise new evidence-in-chief at this late stage in the proceeding.  
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[46] The Tribunal finds that the Appellant has not established any exceptional 

circumstances to justify granting leave for Mr. Palmer to file additional evidence-in-chief.  

Consequently, the Tribunal finds that Mr. Palmer cannot testify respecting proximity of 

wind turbines to natural gas wells and piping, and, accordingly, the section of his 

witness statement referencing this topic is struck.  

 

The PCB Issue 

 

[47] The objection raised by the Approval Holder in respect of Ms. Rogers’ proposed 

evidence relating to the impact of the Project on a PCB containment site in West 

Lincoln, is that this evidence does not fall within the scope of the issues raised in the 

Appellant’s appeal. 

 

[48] The Approval Holder has raised the same objection in response to the 

Appellant’s motion for disclosure of documents relating to this PCB containment site.  

The Tribunal’s analysis and findings in this regard are provided in the section of this 

Order addressing the Appellant’s motion for disclosure.  In summary, the Tribunal has 

found that the PCB Issue does not fall within the scope of the Appellant’s appeal, as the 

Tribunal finds that the issue was not raised in the Appellant’s appeal and is, therefore, 

outside of the scope of the appeal.  Consequently, the evidence related to this issue is 

also outside of the scope of the appeal and not relevant.  Therefore, the Tribunal grants 

the Approval Holder’s request to strike this part of Ms. Rogers’ evidence.  

 

The Economic Impact Issue 

 

[49] Regarding the Economic Impact Issue, the Tribunal agrees with the statement in 

Wrightman at para. 15 that: 

 

However, the issue of real property valuation by itself does not 
fall within the grounds of either serious harm to human health or 
serious and irreversible harm to plant life, animal life or the 
natural environment. It is an economic indicator of the changes 
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in the market value of land over time and is based on a range of 
factors. In the joint witness statement of Mr. McCann and Mr. 
Lansink, they state that they are “not experts regarding the 
health of persons nor... experts at determining if a person’s 
health is affected by neighbouring wind turbines... but are 
experts at reading the human species habitat market place...” 
Their proposed evidence relates to market stigma and is based 
on what they have been told by people who moved from their 
habitat as a result of “real or perceived” concerns with the health 
effects of wind turbines. Whatever its importance to individuals in 
the vicinity of a project, the potential effects of renewable energy 
projects on the value of real property is not a ground that the 
Legislature saw fit to have the Tribunal consider in REA appeals. 

 

[50] The Tribunal notes that the Tribunal’s finding in Wrightman is that economic 

impacts, per se, do not fall within the Health or Environmental Tests.  However, the 

Appellant’s position on the issue in this appeal is that adverse economic consequences 

can negatively impact human health.  In response to this submission, the Approval 

Holder cites Fata, noting that, at para. 36 of the Tribunal’s order in that case, the 

Tribunal found: 

 

Socio-economic status may well be a determinant of overall 
general health and well-being.  However, as with the issue of land 
valuation in the citation above, it is based on a range of factors.  
The appeal before the Tribunal relates to the Director’s decision 
on this specific Project.  The Tribunal finds that the alleged 
economic impacts of a loss of tourism potential are too remote to 
be considered within the scope of the human health impacts of 
this wind Project.  The Tribunal finds that the economic impact 
arguments arising from impacts to tourism are more appropriately 
seen as land use planning questions; i.e., the choice of one land 
use over another, resulting in different economic outcomes. 

 
 

[51] The Tribunal in Fata did consider that adverse economic consequences that 

affect human health could fall within the scope of the Health Test.  However, in the 

specific circumstances of that case, the Tribunal determined that the alleged impact was 

too remote to be considered within the scope of the human health impacts of that 

particular project. 

 

[52] At this stage in the proceeding, the Tribunal need not make a determination on 

the relative merits of Ms. Rogers’ evidence.  The question which the Tribunal must 
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address is whether the economic impacts referenced by Ms. Rogers are too remote to 

be considered within the scope of the human health impacts of the Project.  For the 

following reasons the Tribunal finds that they are not too remote. 

 

[53] In this proceeding, the Tribunal notes that the Appellant’s appeal expressly 

asserts that the meaning of human health which “best fits with the statutory scheme”, is 

the World Health Organization’s definition of health, which provides that “Health is a 

state of complete physical, mental and social well-being and not merely the absence of 

disease or infirmity”.  The subject matter of section 10.2 of Ms. Rogers’ witness 

statement is best described by a statement made by Ms. Rogers’ in this section:  “Loss 

of income can lead to poverty and a decreased or impaired market value in real estate 

is an economic indicator that can be used to illustrate a measurable outcome for 

health.”  In her witness statement, Ms. Rogers’ also provides evidence in support of the 

proposition that poverty is a determinant of health. 

  

[54] As the Tribunal has already noted, the Tribunal need not make a determination of 

the relative merits of this evidence at this stage.  The Tribunal finds that Ms. Rogers’ 

evidence describes how economic factors can impact human health, and does so in a 

manner which falls within the scope of the issues raised in the Appellant’s health 

appeal.  On this basis, the Tribunal concludes that the economic impacts referenced by 

Ms. Rogers are not too remote to be considered within the scope of the human health 

impacts of the Project.  For this reason, the Tribunal concludes that the Approval 

Holder’s request to strike this section of Ms. Rogers’ evidence should be denied.  

 

3.   Appellant’s Motion for Additional Disclosure and Production of a Statement of   
Fact 

 

Overview 

 

[55] The Appellant’s notice of motion requests the following: 
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1.  An Order of the Tribunal directing the Niagara Regional Wind 
Corporation and all affiliates, predecessors, successors and assigns 
(hereinafter collectively referred to as “NRWC” or “the proponent”) for a 
statement of fact confirming: 
 

a.  The presence of children under the age of 17 present on at least   
one of the receptor properties 

b. That at least one of the properties in which there are children under 
the age of 17 residing, the predicted sound power level of the IWT 
will exceed 40dBA 

c. The presence of children under the age of 17 residing in at least 
one of the receptor properties residence with a setback distance 
less than 550 meters to a wind turbine 

d. And further to confirm the presence of children under the age of 17 
residing on at least one of the receptor properties at a combination 
of a setback from a wind turbine of less than 550 meters and sound 
power levels of the IWT predicted to be 40dBA or greater. 

 
2.  An Order of the Tribunal directing the Director to provide all 
documents, reports, responses regarding complaints as a result of wind 
turbines made to the MOECC and regarding complaints as a result of 
wind turbines reported to the adverse report portal associated with the 
Radiating Devices Act. 
 
3.  An Order of the Tribunal directing the Director to provide “Spill Action 
Line Reports” that consolidate adverse event reports received in regards 
to wind projects and harm to health from 2010 to present but not limited 
to Ripley Project, Enbridge Project, Kingsley Project. Of particular 
interest are those documents that quantify exposure, the nature and 
scope of adverse reports, and collaboration to the adverse reports in 
regards to wind turbine operations. 
 
4.  An Order of the Tribunal directing the Director and the Proponent 
[Approval Holder]to provide copies of any and all email communication 
and reports among the Ministry of Environment, Ministry of Natural 
Resources, Stantec, NRWC or Niagara Peninsula Conservation 
Authority related to hydrogeological studies that were conducted and 
assessed for potential changes to drainage conditions and resulting 
environmental impacts in the area surrounding proposed turbine 83 (SE 
101). 
 
5.  An Order of the Tribunal directing the Director and the Proponent to 
provide copies of information including email communication, reports 
among the Ministry of Environment, Ministry of Natural Resources, 
Stantec, NRWC or Niagara Peninsula Conservation Authority related to 
hydrogeological studies that were conducted and assessed for potential 
changes to drainage conditions in the area surrounding proposed turbine 
76 (SE16(5E). 
 
6.  An Order of the Tribunal directing the Director to provide copies of 
information including email communication, reports among the Ministry of 
Environment, Ministry of Natural Resources, Stantec, NRWC related to 
the location of aquifers along the 44 km proposed route for the 
transmission line. 
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7.  An Order of the Tribunal directing the Director to provide copies 
documents, Engineer Reports, email correspondence and 
communication within Ministry of Environment related to the location and 
approval from Enbridge and TransCanada for the gas pipelines 
pertaining to this project. 
 
8.  An Order of the Tribunal directing the Director and the Proponent to 
provide copies Documents, reports, correspondence and communication 
related to the PCB issue in West Lincoln and how it relates to this 
project. 
 
9.  An order of the Tribunal directing the Director to provide copies of 
MOECC protocol re: protection of water as well as reports regarding 
depth of aquifers in project areas. 
 
10.  An Order of the Tribunal directing the Director to provide copies 
request MOECC report regarding water contamination issue in Dufferin 
Wind Project, mitigation measures and response to ongoing community 
concerns about water protection. 
 
11.  An Order of the Tribunal directing the Director to provide copies 
Engineering reports obtained by the government in regards to petroleum 
works within 75 m of transmission lines or wind facility infrastructures 
and associated components. 
 
12.  An Order of the Tribunal directing the Director to provide copies 
MOECC internal and external correspondence relating to German court 
decision re: pulsed and tonal noise of Enercon equipment. 
 
13.  An Order of the Tribunal directing the Director and the proponent, 
NRWC letter from Sarah Raetsen to Darren Croghan on July 19, 2013 
requesting a tonal audibility letter/report from the manufacturer for 
Enercon 101 and E82 based on IEC 61400-11.  
 
14.  An Order of the Tribunal directing the proponent, NRWC to provide 
copies of Enercon reports or document on recommended separation 
distances. Document/report on impact turbulence sound power limits as 
a consequence of situating wind turbines closer than those 
recommendations. 

 

[56] In these reasons, these requests for disclosure will be referenced as a “Request” 

with an associated paragraph number, as above. 

 

Submissions by the Appellant 

 

[57] The Appellant submits that it is clear the Director’s and Approval Holder’s failure 

to disclose the requested information by either the first or second disclosure dates, as 

set out in the Schedule of Events, is contrary to the required procedure and previous 
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rulings of the Tribunal on this issue and the intention of the Rules in creating a fair 

process for all parties. 

 

[58] The Appellant notes that the purpose of the disclosure process is to ensure that 

the appeal hearing moves forward as efficiently and expeditiously as possible.  For this 

to occur, the Appellant asserts, the parties must be provided with all relevant evidence 

and information in a timely manner so that each side can fully prepare its case.  The 

Appellant maintains that this is doubly important in an expedited appeal format, such as 

occurs under s.142.1 of the EPA. 

 

Submissions by the Director 

 

[59] The Director notes that both the common law and the Tribunal’s Rules of 

Practice (Rules 166 and 169) limit the duty of disclosure to relevant documents only. 

The Director submits that a party seeking disclosure must demonstrate that the 

requested disclosure is relevant and not simply a “fishing expedition”.  In support of this 

submission, the Director relies on Globe and Mail v. Canada (Attorney General), [2010] 

S.C.J. No. 41 at para. 56. 

 

[60] The Director submits that the Appellant assumes that full disclosure has not been 

made by the Director.  The Director submits that the Appellant has not provided any 

evidence in support of these assertions.  Regarding Requests 4, 5, 6, 7, 11 and 13, the 

Director asserts that all documents in its possession have been disclosed. 

 

[61] The Director maintains that the Appellant’s notice of motion for disclosure baldly 

asserts that all of the documents listed are relevant with no details as to how or why 

they are relevant.  The Director asserts that this lack of detail is particularly striking 

considering that many of the disclosure requests itemized by the Appellant are 

exceedingly far-reaching in terms of their breadth and do not involve the Project, but 

relate to other wind farms in operation in Ontario.  These include Requests 2, 3, 10 and 

12. 
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[62] Regarding Request 8, the Director submits that the Appellant’s notices of appeal 

do not refer in any way to PCB contamination, and that the Appellant has provided no 

detail to explain how this requested disclosure is relevant.  Regarding Request 9, the 

Director makes similar submissions that contamination of aquifers (groundwater) is also 

not referenced in the Appellant’s notices of appeal. 

 

Submissions by the Approval Holder 

 

[63] The Approval Holder submits that, on a motion to compel production of 

documents, the onus rests on the party seeking disclosure to establish that the 

requested documents are relevant to the issues raised in the appeal and within the 

jurisdiction of the Tribunal.  The Approval Holder maintains that the Appellant has made 

only a bald assertion that the requested documents are relevant to the issues in the 

health and environmental appeal, and further submits that this is insufficient to 

discharge this onus.  The Approval Holder argues that the Appellant's motion should be 

dismissed on this basis alone. 

 

[64] With respect to Request 8 respecting the PCB issue, the Approval Holder asserts 

that the Appellant’s notices of appeal do not mention the "PCB issue in West Lincoln." 

The Approval Holder maintains that documents relating to this issue are, therefore, 

irrelevant. 

 

[65] With respect to Request 5 regarding hydrogeological studies, the Approval 

Holder states that it does not have possession or control of any documents that are 

responsive to these requests, nor is it aware of any. 

 

[66] With respect to Request 14 respecting turbine "separation distances", the 

Approval Holder states that it speculates, based on para. 17(a) of the Appellant's Health 

Test notice of appeal, that this request relates to the Appellant's assertion that the 

Project will be non-compliant with the REA due to the "close proximity of wind turbines 
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to each other in the NRWC wind farm [the Project]."  The Approval Holder relies on its 

submission in its motion to strike evidence (addressed below in these reasons), that 

future compliance with the REA is a matter the legislature has clearly excluded from the 

Tribunal's jurisdiction in REA appeal proceedings.  As such, the Approval Holder 

maintains that the requested documents relate to matters that are outside the Tribunal's 

jurisdiction.  Consequently, the Approval Holder submits that the requested documents 

are irrelevant and the Tribunal should not order them produced. 

 

[67] Regarding Request 13, the Approval Holder states that this document has 

already been produced by the Director. 

 
Findings respecting Appellant’s Motion for Additional Disclosure and Production of a 
Statement of Fact 
 

Request 1 

 

[68] The Appellant requests a statement of fact which provides information regarding 

the presence of children on receptor properties.  The Tribunal’s Rules do not provide 

that a party must produce a statement of fact.  Under Rule 179, the Tribunal may 

require that the parties provide the Tribunal with a list of facts and issues that remain in 

dispute.  While the Tribunal may require something in the nature of what the Appellant 

is requesting here under its general powers (see Rules 5-7), the Tribunal would need to 

be persuaded why such would be appropriate in the circumstances. 

 

[69] In respect of this request, the Tribunal notes that the Appellant does dispute that 

the Approval Holder or the Director have disclosed all relevant documents in their 

possession related to the information requested by the Appellants.  Therefore, it does 

not appear that either the Director or the Approval Holder can provide any additional 

information in response to the Appellant’s request for facts, than has already been 

provided through their disclosure.  For this reason, the Appellant’s request is denied. 
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Request 2  

 

[70] Request 2 relates to documents regarding complaints “as a result of wind 

turbines”, but does not limit the scope of the request either by circumscribing the time 

frame in which the complaint is made, or the geographical location of the wind turbine to 

which it relates.  The Tribunal notes that it is not self-evident that the requested 

disclosure is relevant to the issues raised in the Appellant’s appeal, because the 

complaints do not pertain to the Project.  The Tribunal has considered whether the 

requested disclosure could provide data for some form of generic statistical analysis, 

which, in turn, could then be extrapolated to apply to the Project.  However, the 

Appellant has provided no analysis or explanation whatsoever, to explain how the 

requested disclosure would be relevant on this basis.  For these reasons, the Tribunal 

finds that the Appellant has failed to establish the requested disclosure is relevant.  

 

Request 3 

 

[71] Request 3 relates to “adverse event reports” related to harm to human health 

received by the MOECC from 2010 to the present.  Again, geographical location is not 

limited in any manner.  The request made by the Appellant is somewhat cryptic, as the 

Appellant refers to “collaboration to the adverse reports in regards to wind turbines”.  It 

is not readily apparent what this means.  In any event, the Tribunal finds that its reasons 

for rejecting Request 2 similarly apply to Request 3.  The Tribunal, therefore, finds that 

the Appellant has failed to establish the requested disclosure is relevant to the issues 

raised in the Appellant’s appeal. 

 

Requests 4, 5, 6, 7, 11 and 13 

 

[72] In respect of these requests, the Director and the Approval Holder assert that 

they have disclosed all relevant documents in their possession, control or power.  Under 

Rule 166 and Appendix A of the Rules, the disclosure process is conducted by the 
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parties.  The Tribunal can consider a request from a party for disclosure of a document, 

which the requesting party believes is being withheld.  However, the requesting party 

must provide some grounds to establish that this is the case.  Here, the Appellant, in its 

reply, did not dispute the representations made by counsel for the Director and the 

Approval Holder that full disclosure has already been made and nor did it submit any 

evidence to the contrary.  Consequently, the Tribunal finds that there is insufficient 

evidence to establish that full disclosure has not been provided.  

 

Requests 8 and 9 

 

[73] Request 8 refers to disclosure related to the “PCB issue in West Lincoln and how 

it relates to this project”, and Request 9, to disclosure of “MOECC protocol re: protection 

of water” and “reports of depth of aquifers in the project areas”. 

 

[74] In respect of Request 8 the Appellant bears the onus of establishing that this 

requested disclosure is relevant, i.e., that the PCB contamination relates to the Project. 

  

[75] Regarding both Requests 8 and 9, the requested disclosure must be relevant to 

the issues raised in the Appellant’s appeal.   

 

[76] The Tribunal has conducted a detailed review of the issues raised in these two 

notices of appeal, and, concludes that, in neither of them, is there an explicit or a clear 

implicit reference to PCB contamination or issues related to depth of aquifers.  As such, 

the Tribunal finds that the Request 8 is not relevant to the issues raised in this appeal. 

 

[77] In relation to Request 9, the Tribunal cannot find anything in the notices of appeal 

that would suggest that depth of aquifers and MOECC protocols for protection of water 

are relevant to any particular issue raised in the notices of appeal.  The Tribunal finds, 

therefore, that Request 9 is not relevant to the issues raised in the appeal. 
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Request 10 

 

[78] Request 10 relates to disclosure regarding a water contamination issue at 

another wind turbine project in Ontario.  The submissions provided by the parties in 

respect of this request are general in nature.  The Appellant asserts that the requested 

disclosure is relevant.  The Director and Approval Holder assert that it is not relevant, 

and that the Appellant has not articulated a basis to establish that it is.  As previously 

noted in these reasons, the Tribunal has conducted a detailed review of the issues 

raised in these two notices of appeal.  The Tribunal finds that, although the appeal in 

respect of the Environmental Test does refer to siting of Project components in close 

proximity to wetlands, there is neither an explicit reference, nor a clear implicit reference 

to ground water contamination raised in the Appellant’s notices of appeal.  As such, the 

Tribunal finds that Request 10 is not relevant to the issues raised in these appeal. 

 

Request 12 

 

[79] Request 12 relates to disclosure regarding MOECC’s internal and external 

correspondence relating to a “German court decision re: pulsed and tonal noise of 

Enercon equipment.”  Again, the submissions provided by the parties in respect of this 

request are very general in nature.  The Appellant asserts that the requested disclosure 

is relevant.  The Director asserts that it is not relevant, and that the Appellant has not 

articulated a basis to establish that it is. 

 

[80] The Tribunal notes that: (i) it is not disputed that Enercon is the manufacturer of 

the wind turbines to be installed for this Project; and (ii) the Appellant’s appeal clearly 

has raised the issue of whether the impact of noise that will be generated by the 

Project’s wind turbines will cause harm to human health.  Therefore, Request 10 is not 

extraneous to the subject matter of the issues raised in the appeal.   
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[81] However, the Appellant must establish that the requested disclosure is relevant.  

In this regard, to the extent that the Appellant wishes to refer to the German court 

decision, this is public information already in the possession of the Appellant.  In its 

motion, the Appellant did not provide the Tribunal with the decision, nor did the 

Appellant provide reference to specific findings or evidence cited in it.   

 

[82] A court decision, in and of itself, is not evidence.  For this reason, the Tribunal 

finds that it is unclear, based on the wording of the request alone, that the requested 

disclosure would be relevant.  Furthermore, the Tribunal notes that the Appellant has 

provided no explanation whatsoever to clarify how MOECC’s correspondence 

respecting the court decision would yield evidence that is relevant to this Project.  For 

these reasons, the Tribunal finds that the Appellant has not established that the 

requested disclosure is relevant to the Appellant’s appeal. 

 

Request 14 

 

[83] Request 14 relates to disclosure of documentation generated by Enercon, the 

manufacturer of the wind turbines to be installed for this Project, regarding 

recommended separation distances between wind turbines, and the consequences of 

situating wind turbines closer together than these recommended distances.  

 

[84] The Approval Holder asserts that the requested disclosure relates to the issue of 

whether the predictive noise modelling assessment conducted by the Approval Holder 

incorrectly concludes that noise levels at non-participating noise receptors will exceed 

the noise performance limits set out in condition of the REA.  This issue has already 

been addressed in the Tribunal findings above respecting the Approval Holder’s motion 

to strike evidence. 

 

[85] In respect of the Approval Holder’s motion to strike evidence, the Tribunal has 

already found that evidence which relates to tonality is relevant, as the Appellant’s 

appeal raises the issue of tonality contributing to negative health.  For this reason, the 
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Tribunal finds that the requested documents are relevant, and, consequently, should be 

disclosed.  

 

4.  Appellant’s Requests that the Tribunal Issue Summonses to Witnesses  

 

[86] The following Rules of Practice are relevant to the Tribunal’s consideration of this 

issue:   

 

192. The Party shall request a summons as early as possible before the 
Hearing so that it can be served on the witness in time to allow him or 
her to arrange to attend the Hearing, and shall include in their written 
request the following information: 
 
(a) the name of the witness and his or her address for service; 
(b) a brief summary of the evidence to be given by the witness; 
(c) an explanation of why the evidence of the witness would be relevant 
and necessary; 
(d) details of any documents or things which the witness should be 
required to bring to the Hearing; and 
(e) why the summons is required 
 
195. A witness who is subject to a summons may object to the summons 
by applying to the Tribunal to have it cancelled or varied. The application 
may be made to the Chair prior to the Hearing or to the panel during the 
Hearing. If the Tribunal is satisfied that the evidence sought from the 
witness is not relevant or is protected by privilege at law or if the witness 
is not able to supply the evidence sought, the Tribunal may cancel or 
vary the summons. 

 

Overview 

 

[87] Although the Appellant initially submitted a number of requests to issue 

summonses to persons to give evidence at the main hearing, the Appellant ultimately 

proceeded with only four requests:   

 

1. Agatha Garcia-Wright, who is a Director with MOECC’s Environmental 

Approval Branch; 

2. Sharon Rew, who is a Manager at the Regional Resources Section of the 

Ministry of Natural Resources and Forestry (“MNRF”); 
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3. Kathy Woeller, a MNRF employee who was responsible for reviewing the 

environmental site investigation for this REA; and 

4. Hassan Shahriar, an employee of Enercon Canada Inc. 

 

[88] All four of these persons were advised of the Appellant’s request that they be 

summonsed, and indicated that they would object to the summons if issued, pursuant to 

Rule 195.  All four persons were represented by counsel.  Counsel for the persons 

summonsed and the parties agreed that the Tribunal should hear submissions from 

these persons and all parties at one time regarding whether the summonses should be 

issued and, if so, whether they ought to be subsequently cancelled.  The Tribunal 

adopted this approach as the most efficient method to determine whether the 

summonses should be issued.  The Appellant, Director, and counsel on behalf of Mr. 

Shahriar provided written submissions.  Oral submissions were provided by the 

Approval Holder and counsel for Ms. Rew and Ms. Woeller. 

 

[89] As the submissions made by counsel for Ms. Rew and Ms. Woeller significantly 

overlapped with the submissions made by the Director, only the submissions of the 

Director have been summarized in these reasons.  As the Approval Holder’s 

submissions were brief, and endorsed the Director’s submissions, the Approval Holder’s 

submissions also have not been summarized in this Order. 

 

Submissions by the Appellant 

 

[90] Regarding Ms. Garcia-Wright, the Appellant submits that her presence at the 

hearing as a witness is necessary in order to understand the MOECC’s decision-making 

process in approving this REA with regard to high sound power levels, and the approval 

of sounds levels exceeding 40 dBA for participating receptors and their children in 

particular.  The Appellant states that Ms. Garcia-Wright would be questioned on “her 

interpretation of the scientific evidence regarded in the decision making process “in light 

of balance health concerns” to conclude that the project will not cause serious harm to 

human health”. 
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[91] Regarding Ms. Rew, the Appellant submits that she has knowledge with regard 

to Blanding’s Turtles and Red Mulberry Habitat, both which are believed to be species 

at risk reported to be located within the area of the proposed wind turbines during site 

investigations of the Project.  The Appellant states that the purpose of summonsing Ms. 

Rew is to understand the investigation process of the wetlands and to understand how 

the proposal met the environmental criteria as Ms. Rew reviewed the environmental site 

investigation.  The Appellant maintains that it is critical that Ms. Rew appears as a 

witness to understand how the government included the knowledge of species at risk 

and the ecological sensitivity of the wetlands into their report and consideration of the 

project.  The Appellant submits that MNRF failed to adequately take into consideration 

the harm to Blanding’s Turtle, Red Mulberry, and migratory butterflies inclusive of their 

habitats and the wetlands associated with the Project area, when MNRF conducted 

their environmental site investigation.  The Appellant further submits that Ms. Rew 

should be required to testify so the Appellant can question her regarding the 

conclusions reached in the REA which the Appellant disputes. 

 

[92] Regarding Ms. Woeller, the Appellant asserts that she was responsible for 

reviewing the environmental site investigation for this REA.  The Appellant maintains 

that, as such, Ms. Woeller possesses specific knowledge pertaining to inclusion or 

omission of the reporting of both the Blanding’s Turtle and Red Mulberry, both species 

at risk, that were noted during site investigations.  The Appellant states that the purpose 

in requesting that Ms. Woeller testify is to obtain a full understanding of MNRF’s review 

of aspects of the Approval Holder’s application for the REA.  Furthermore, the Appellant 

would like to understand the planned placements of the project components in proximity 

to wetlands.  The Appellant states that this is important in the Appellant meeting its case 

with regards to the Environmental Test.  The Appellant also wishes to question Ms. 

Woeller, based on the Project as approved, with regard to species, habitat and wetlands 

associated with the Project that will be affected as a result of the approval.  
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[93] Regarding Mr. Shahriar, the Appellant states that he is a commercial manager at 

Enercon Canada Inc. The Appellant requires Mr. Shahriar to appear as a witness in 

order to be questioned regarding how Enercon specifications and standards can 

operate based on his knowledge of wind turbine technology.  The Appellant asserts that 

the Project’s wind turbines will not operate as approved by the REA.  The Appellant 

submits that Mr. Shahriar’s presence is necessary to understand how the turbines 

operate in regards to fluctuating sound levels, whether the separation distance is 

sufficient and whether this Project is viable as approved, given the safety concerns 

expressed in the operations manual for the turbines. 

 

Submissions by the Director and by MNRF Witnesses 

 

[94] Regarding Ms. Garcia-Wright, the Director submits that the REA was issued by 

Mr. Schroter, in his capacity as an MOECC Director under s.47.5 of the EPA.  The 

Director states that Ms. Garcia-Wright did not issue the REA, and, as such was not the 

decision maker in respect of this REA.  The Director submits that there is no evidence 

that Ms. Garcia-Wright has information in regards to the sound power levels, noise 

assessment or health issues raised by the Appellant, or how such information would be 

relevant in the Appellant’s appeal.  The Director further submits that this is especially so 

since the Appellant does not suggest that Ms. Garcia-Wright can or should be qualified 

as an expert in any of these areas and the Appellant appears to be interested in her 

opinion in regards to these issues. 

 

[95] Ms. Rew and Ms. Woeller observe that the reasons for requesting a summons for 

each of them are essentially the same.  Therefore they make joint submissions.  Ms. 

Rew and Ms. Woeller submit that the Appellant’s reasons for requesting the 

summonses provide no evidence that either of them have knowledge regarding 

Blanding’s Turtles and Red Mulberry, other than generally referencing their positions 

with MNRF.  They further maintain that the Blanding’s Turtle is not mentioned in the 

notice of appeal respecting the Environmental Test and, as such, the evidence the 

Appellant seeks to obtain from Ms. Rew respecting this species is not relevant to the 



 35 14-096 
 

Appellant’s appeal.  They further state that Red Mulberry is not listed in the Natural 

Heritage Assessment as a species identified in the Project area, and are only noted in 

s.3.2.2 “Woodlands” of this assessment as a species which is “sporadically present” in 

the Niagara section of the Deciduous Forest Region. 

 

[96] Ms. Rew and Ms. Woeller further submit that, in general, the Appellant has not 

identified what evidence they may have that is relevant to the Environmental Test as 

particularized in the Appellant’s appeal.  They submit that, instead, the evidence the 

Appellant seeks to elicit from them appears to concern the process by which MNRF 

reviewed and considered the Natural Heritage Assessment submitted by the Approval 

Holder.  Ms. Rew and Ms. Woeller state that all of the reports submitted by the Approval 

Holder in this regard and any comments made by MNRF have been disclosed to 

MAWT, and, therefore, it is unclear how or why the Appellant also requires factual 

evidence from MNRF staff about the review process.  They assert that the Appellant 

does not appear to be suggesting that Ms. Rew or Ms. Woeller can or should be 

qualified as an expert in any of these areas, and, therefore, no information beyond the 

process of approval by MNRF can be elicited from them.  Ms. Rew and Ms. Woeller 

further state that the documents listed in the draft summonses for them have all been 

provided to the Appellant through disclosure. 

 

Submissions by Mr. Shahriar 

 

[97] Mr. Shahriar submits that the evidence sought by the Appellant is neither 

necessary nor admissible because the summons attempts to obtain expert opinion 

evidence from a non-party in circumstances where: (i) properly qualified experts are 

being called to testify about the very same issues; and (ii) Mr. Shahriar does not meet 

the required qualifications to provide expert testimony.  Further, he submits that even if 

he were so qualified, courts and this Tribunal have cautioned against issuing a 

summons for the purpose of obtaining opinion evidence. 
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[98] In support of his submission that he is not qualified to give opinion evidence, Mr. 

Shahriar provided the Tribunal with a sworn affidavit in which he states: 

 

I am not trained, experienced or educated as an expert in the Subject 
Areas. I hold a Bachelor's and Master's degree in Mechanical 
Engineering and have some technical knowledge of ENERCON 
products, but I am not comfortable or qualified to speak to the Subject 
Areas. In particular, I am not qualified or trained as an acoustician nor do 
I have any significant experience or training relating to wind turbine 
noise, public safety or risk management. 

 

Findings respecting Appellant’s Requests for Summonses 

 

Ms. Garcia-Wright 

 

[99] The Tribunal notes that the Appellant has not indicated that it intends to request 

that Ms. Garcia-Wright be qualified to give technical or opinion evidence.  

Consequently, if summoned to testify, she would only provide factual evidence.  

However, the Appellant’s submissions in support of the summons request indicate that 

the Appellant would be asking questions which would require that Ms. Garcia-Wright 

provide technical or opinion evidence.  The Appellant did not address this apparent 

contradiction, nor did the Appellant provide sufficient information describing Ms. Garcia-

Wright’s expertise. Based on a representation made by the Director’s counsel, it 

appears that Ms. Garcia-Wright acts as the supervisor of the Director who made the 

decision at issue in this appeal, Mr. Schroter, and she did not participate in the process 

whereby the Director approved the REA Consequently, the Tribunal finds that the 

Appellant has not established that Ms. Garcia-Wright has sufficient knowledge of the 

matters to which she would be asked to testify.  Consequently, the Tribunal finds that 

the Appellant has not demonstrated that Ms. Garcia-Wright would be able to provide 

evidence which would be of assistance to the Tribunal.  For this reason, the Tribunal 

concludes that the Appellant has not demonstrated that her evidence is relevant or 

necessary, and, consequently, the request to summons Ms. Garcia-Wright is denied.  
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Ms. Rew and Ms. Woeller 

 

[100] The Tribunal notes that the Appellant has not indicated that it intends to request 

that Ms. Rew or Ms. Woeller be qualified to give technical or opinion evidence.  

Consequently, if summoned to testify, they would only provide factual evidence.   

However, as with Ms. Garcia-Wright, the Appellant’s reasons in support of the summons 

request suggest that the Appellant would be asking questions which would require that 

these individuals provide technical or opinion evidence.  

  

[101] The Tribunal finds that the Appellant’s reasons in support of its request to 

summons Ms. Rew do not provide a clear description of Ms. Rew’s position at MNRF, 

nor do they provide a description of Ms. Rew’s knowledge of the subject matter to which 

she would be asked to testify.  Respecting Ms. Woeller, based on the representation 

that she was assigned by MNRF to conduct its review of the Natural Heritage 

Assessment, the Tribunal is prepared to assume that she has the required expertise to 

do so.  However, it is not disputed that the Natural Heritage Assessment was conducted 

by a consultant on behalf of the Approval Holder.  In considering the subject areas on 

which the Appellant indicates it wishes to question these witnesses, the Tribunal notes 

that they pertain to the results of the investigation and evaluative conclusions as set out 

in the Natural Heritage Assessment report, not the MNRF’s confirmation, pursuant to 

s.28 of O.Reg. 359/09, that the Natural Heritage Assessment was conducted using 

applicable evaluation criteria or procedures as set out in this Regulation.   

 

[102] As such, the Tribunal finds that the Appellant has not established that either of 

these witnesses would be able to provide meaningful evidence respecting the issues 

that the Appellant wishes to address.  The Appellant has not explained how these two 

individuals, in the context of whatever role they played in reviewing the Natural Heritage 

Assessment, could provide probative evidence respecting the issues on which the 

Appellant seeks to question them.  The Tribunal also notes that, if these witnesses were 

to testify they would be required to provide hearsay evidence respecting the reports 
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they received from the consultant who actually conducted the assessment.  While the 

Tribunal can accept hearsay evidence, clearly the better approach is to obtain the 

evidence directly from the persons who conducted the assessment.  Furthermore, the 

Appellant did not provide any evidence in support of their request for a summons to 

suggest that there were errors in the Natural Heritage Assessment that would result in 

changes to MNRF’s conclusions in reviewing the assessment. 

 

[103] For these reasons, the Tribunal concludes that the Appellant has not 

demonstrated that the requested testimony from these two witnesses is either relevant 

or necessary.  

 

Mr. Shahriar 

 

[104] The Appellant, again, has not indicated that it intends to request that Mr. Shahriar 

be qualified to give technical or opinion evidence.  Yet the subject matter about which 

the Appellant proposes to question Mr. Shahriar, clearly requires technical or opinion 

evidence.  The only evidence before the Tribunal in respect of the request for the 

summons is Mr. Shahriar’s sworn statement that he is not qualified to speak to the 

subject areas that the Appellant wishes to address.  However, Mr. Shahriar holds 

Bachelor and Masters level degrees in Mechanical Engineering and has some technical 

knowledge of Enercon products.  Consequently, it may be that Mr. Shahriar could testify 

to some, if not all, of the questions the Appellant wishes to address.   

 

[105] The Appellant submits that “Mr. Shahriar’s presence as a witness is necessary to 

understand how the turbines operate in regards to fluctuating sound levels, whether the 

separation distance is sufficient, and whether this Project as approved is viable given 

the safety concerns expressed in their Operations manual.”  The Tribunal finds that the 

Appellant’s reasons for requiring this testimony, in essence, only generally describes 

the subject areas the Appellant wishes to address.  The difficulty faced by the Tribunal 

is that the Appellant’s reasons for requiring Mr. Shahriar’s evidence are too vague to 

allow the Tribunal to determine whether Mr. Shahriar’s evidence would be useful.  The 
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Tribunal requires a more detailed technical description of the evidence the Appellant is 

seeking from this witness to determine whether it is relevant and necessary. 

 

[106] It is not disputed that the onus rests on the Appellant, as the party who is 

requesting the summons, to establish that the evidence is relevant and necessary.  

Based on the Appellant’s request for summons, as submitted, the Appellant has not met 

this onus, and, consequently the request for the summons is denied.  However, 

because the request for the summons has failed due to inadequate information, the 

Tribunal directs that the Appellant may renew its request to summons Mr. Shahriar, 

subject to the proviso that the Appellant must provide a sufficient technical explanation 

of why the testimony of Mr. Shahriar, and the documents which the Appellant requests 

that he bring to the hearing, are relevant and necessary. 

 

5.  Haudenosaunee Development Institute (“HDI”) Request for Party Status 

 

[107] The following legislation and Rules of Practice are relevant to the Tribunal’s 

consideration of this issue: 

 

Environmental Protection Act 

Hearing re renewable energy approval 

142.1 (1) This section applies to a person resident in Ontario who is not 
entitled under section 139 to require a hearing by the Tribunal in respect 
of a decision made by the Director under section 47.5. 

Same 

(2) A person mentioned in subsection (1) may, by written notice served 
upon the Director and the Tribunal within 15 days after a day prescribed 
by the regulations, require a hearing by the Tribunal in respect of a 
decision made by the Director under clause 47.5 (1) (a) or subsection 
47.5 (2) or (3).   

Grounds for hearing 
 
(3) A person may require a hearing under subsection (2) only on the 
grounds that engaging in the renewable energy project in accordance 
with the renewable energy approval will cause, 
(a) serious harm to human health; or 
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(b) serious and irreversible harm to plant life, animal life or the natural 
environment.   
 
Contents of notice requiring hearing, s. 142.1 hearing 

 
142.2 (1) An applicant for a hearing required under section 142.1 shall 
state in the notice requiring the hearing, 
(a) a description of how engaging in the renewable energy project in 
accordance with the renewable energy approval will cause, 
(i) serious harm to human health, or 
(ii) serious and irreversible harm to plant life, animal life or the natural 
environment; 
(b) the portion of the renewable energy approval in respect of which the 
hearing is required; and 
(c) the relief sought.   
 
Effect of contents of notice, s. 142.1 hearing 

 
(2) Except with leave of the Tribunal, at a hearing by the Tribunal an 
applicant mentioned in subsection (1) is not entitled to appeal a portion 
of the renewable energy approval that is not stated in the applicant’s 
notice requiring the hearing.   
 
Leave by Tribunal, s. 142.1 hearing 

(3) The Tribunal may grant the leave referred to in subsection (2) where 
the Tribunal is of the opinion that to do so is proper in the circumstances, 
and the Tribunal may give such directions as the Tribunal considers 
proper consequent upon the granting of the leave. 

145.2.1 (1) This section applies to a hearing required under section 
142.1. 

What Tribunal must consider 

 
(2)  The Tribunal shall review the decision of the Director and shall 
consider only whether engaging in the renewable energy project in 
accordance with the renewable energy approval will cause, 
(a)    serious harm to human health; or 
(b)    serious and irreversible harm to plant life, animal life or the natural 
environment.  

  

Rules of Practice  

29.  A Notice of Appeal respecting a renewable energy approval filed 
under section 142.1 of the Environmental Protection Act shall include: 
(a) the Appellant’s name, address, telephone number, facsimile number 
and email address and the name and contact information of anyone 
representing the Appellant; 
(b) a copy of the renewable energy approval being appealed; 
(c) identification of the portions of the renewable energy approval that the 
Appellant is appealing; 
(d) a description of how engaging in the renewable energy project in 
accordance with the renewable energy approval will cause, 
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(i) serious harm to human health, or 
(ii) serious and irreversible harm to plant life, animal life or the 
natural environment; 

(e) a statement of the issues and material facts relevant to the subject 
matter of the appeal that the Appellant intends to present at the main 
Hearing; 
(f) a description of the relief requested; and 
(g) an indication of whether the Appellant will seek a stay of the 
renewable energy approval. 
 
A Notice of Appeal respecting a renewable energy approval is accepted 
by the Tribunal when it meets all the requirements for filing an appeal 
under the Environmental Protection Act. 

 

34. No later than four days before the Preliminary Hearing, any person 
seeking to be named as a Party, Participant or Presenter shall file with 
the Tribunal a written request setting out, 
(a) whether the person is seeking Party, Participant or Presenter status; 
(b) a statement of the issues and material facts relevant to the subject 
matter of the appeal that the person intends to present at the main 
Hearing.  
(c) whether 

(i) the person’s participation is likely to make a relevant 
contribution to the Tribunal’s determination of whether engaging 
in the renewable energy project in accordance with the 
renewable energy approval will cause serious harm to human 
health, or serious and irreversible harm to plant life, animal life or 
the natural environment; 
(ii) the person’s interests may be directly and substantially 
affected by the Hearing or its result; 
(iii) the person has a genuine interest, whether public or private, 
in  the subject matter of the proceeding.  

 

Overview 

 

[108] HDI has requested party status in this proceeding.  HDI’s communication of its 

request to the Tribunal and the parties, as well as the basis for its request, has been 

complicated.  In compliance with Rule 34, Hazel Hill, Director for HDI, sent 

correspondence to the Tribunal dated December 8, 2014, which stated: 

 

Further to the Notice of Preliminary Hearing and Hearing of November 
27, 2014 we wish to advise that we will be participating in the process. 
 
Our issues are as follows: 
 
1. Whether the process required by the REA upholds the honour of the 
Crown post "Keewatin" and "Tsilhqot'in"; 
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2. Whether the ERT is capable of determining the constitutionality of its 
own legislation; and 
 
3. Whether a breach of the honour of the Crown and/or treaty rights 
constitutes serious harm to human health pursuant to Section 7 of O.Reg 
149. 
 

[109] On December 11, 2014, the Tribunal case coordinator sent reply correspondence 

to Ms. Hill, which advised as follows: 

 

Notice of your interest will be given to the Tribunal Member hearing the 
appeal. Accordingly, you should attend at the commencement of the 
Preliminary Hearing on December 19, 2014 and request status at that 
time. 

 

[110] The preliminary hearing was held on December 19, 2014.  The Tribunal’s Order 

dated January 23, 2015 confirms that a representative of HDI did not attend the 

preliminary hearing to request status. Paragraphs 46 and 47 of this order state:  

 

A representative for HDI did not appear at the preliminary hearing held 
on December 19, 2014, to confirm its request for status in this 
proceeding, nor did HDI advise the Tribunal in advance of any reason 
why it could not attend on this day.  The Tribunal confirms that, on this 
date, it made no determination of HDI’s request for status in this 
proceeding.  
 
The Tribunal subsequently received an email from HDI’s legal counsel, 
Aaron Detlor, indicating that HDI wished to proceed with its request to 
participate in this proceeding.  Mr. Detlor appeared at the TCC held on 
January 12, 2015, and advised the Tribunal that HDI seeks party status 
in this proceeding.  As the Approval Holder and the Director oppose 
HDI’s request, the Tribunal gave written directions for filing written 
submissions, on the same dates already scheduled for the hearing of 
motions prior to the main hearing (described in detail below).  

 

[111] In response to the Tribunal’s directions at the TCC held on January 12, 2015, Mr. 

Detlor, in an email to the Tribunal dated January 14, 2015, provided written confirmation 

that HDI requests party status in this proceeding, and to “have two issues added for 

consideration by the ERT in its review of the Director’s decision”.  This email includes a 

statement of the two issues as follows: 

 

1.   The HDI would like the ERT to canvas whether the operation of the 
subject windmills constitutes a serious harm to human health and/or 
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serious and irreversible harm to plant life, animal life or the natural 
environment from the perspective of the Haudenosaunee.  The 
Haudenosaunee have a fundamentally different understanding of 
what constitutes serious human harm to human health and/or harm 
to the natural environment based upon their language, treaties, 
ceremonies and use of the subject lands from time immemorial.  The 
HDI would like to know whether the ERT will consider its decision 
making in the context of Haudenosaunee understandings or whether 
the ERT’s decision will be restricted to the current euro-centric 
approach.   

  
2.   The HDI would also like to know whether the Tribunal’s jurisdiction in 

relation to section 142.1 hearings is circumscribed such that it cannot 
consider the validity of the Director’s decision vis a vis the failure of 
the Crown to discharge fiduciary obligations.  While this issue was 
canvassed in Dixon [Dixon v. Director, Ministry of the Environment, 
2014 ONSC 7404 (“Dixon”)] vis a vis Charter rights there are a 
number of distinctions as between Haudenosaunee rights and 
Charter rights which HDI submits should be fully canvassed by the 
ERT. 

 

[112] Oral submissions in respect of HDI’s request for party status were heard on 

January 21, 2015.  Following the hearing of oral submissions on this issue, the Tribunal 

directed Mr. Detlor, on behalf of HDI, to provide more substantial submissions on HDI’s 

request for party status. 

 

[113] On January 22, 2015, Mr. Detlor sent an email to the parties and the Tribunal 

setting out HDI’s written submissions in support of its request for party status.  These 

submissions are set out below.  These submissions can be characterized as either 

particularizing the issues set out in Mr. Detlor’s email dated January 14, 2015, or 

providing additional issues.   

 

Submissions by HDI 

 

[114] As noted above, in the email from Mr. Detlor dated January 22, 2015, HDI 

provided written submissions in support of its request for party status, which state: 

 

1. Grounds Falling within 145.2.1 
  
HDI is requesting party status to present evidence to suggest that the 
operation of the subject windmills would constitute a serious harm to 
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human health and/or a serious irreparable harm to the environment on 
two distinct grounds.   
  
HDI will provide evidence that the operation of the subject windmills 
constitutes a serious harm to human health by way of the psychological 
impact of the operation of the windmills which is currently being 
contemplated with the Crown failing to uphold treaty and other 
obligations.  We have one witness who will establish the basis of the 
treaty right, that the windmills are operating in the treaty territory and that 
the operation will cause psychological harm.  We are prepared to 
advance this evidence by way of affidavit.  We have one expert witness 
who will address psychological impacts on this issue and we anticipate 
examination in chief of less than one hour.   
  
The second ground will be that the operation of the windmill will cause 
serious and irreversible harm to the plant life, animal life or the natural 
environment where treaty rights constitute a constituent part of the 
natural environment.  No further evidence will be tendered on this 
ground. 
  
HDI submits that both of these matters fall within the current appeal 
which itself is asserting that the subject project will serious harm to 
human health and/or a serious and irreversible harm to plant life, animal 
life or the natural environment. 
  
  
2. Jurisdictional Capacity to Consider Obligations Arising from 
Honour of the Crown 
  
HDI submits that the Tribunal has jurisdiction to determine issues relating 
to the honour of the Crown and duties arising therefrom.  Rio Tinto 
[RioTinto Alcan Inc. v. Carrier Sekani Tribal Council, [2010] 2 SCR 650 
(“Rio Tinto”)] provides that Tribunals have the jurisdiction to consider 
honour of the Crown obligations where the Tribunal has the jurisdiction to 
consider questions of law.  The SCC in Rio Tinto did not integrate or 
adhere the jurisdiction to consider the duty to consult to the standing 
grounds arising from the application of the Utilities Commission Act. 
The objectives and aims of reconciliation in the context of Tribunal 
jurisdiction was determined to be a core value that could only be 
excluded from the jurisdiction of the Tribunal where the legislation 
evidenced a clear intention to exclude the jurisdiction to consider the 
honour of the Crown.   
  
The recent SCC case of Tsilhqo’tin reflects the importance of the values 
which are to be supported in the decisions of the ERT. In Tsilhqo’tin the 
court stated as follows at para 82: 

  
[82]  As Delgamuukw explains, the process of reconciling Aboriginal 
interests with the broader interests of society as a whole is 
the raison d’être of the principle of justification.  Aboriginals 
and non-Aboriginals are “all here to stay” and must of necessity 
move forward in a process of reconciliation (para. 186).  To 
constitute a compelling and substantial objective, the broader public 
goal asserted by the government must further the goal of 
reconciliation, having regard to both the Aboriginal interest and the 
broader public objective. 
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Consistent with Rio Tinto the legislation in question is to be interpreted 
such that the honour of the Crown is always present.  To do otherwise 
would suggest that the honour of the Crown is a selective and 
intermittent obligation.   
  
If we push the Approval Holder’s submission on this point, the conclusion 
that must be reached is that the jurisdictional capacity of any tribunal to 
consider the duty to consult would only arise where the enabling 
legislation specifically granted jurisdiction.  HDI submits that this leads to 
an absurd result that runs contrary to the growing body of law in Ontario 
that provides that the honour of the Crown is engaged in the discharge of 
decision making regardless of whether or not enabling legislation 
mentions duties arising from the honour of the Crown specifically. 
  
Furthermore if the submissions of the approval holder are accepted on 
their face then it is doubtful that the jurisdiction would have arisen in Rio 
Tinto as the legislation in that case limited grounds for review in the 
same manner as the EPA. 
  
HDI submits that the use of the “shall only consider” in 145.2.1 is not 
sufficient to oust the jurisdiction required by Rio Tinto.  First Rio Tinto  
states that there must be a clear intention (at para 72) to oust the 
jurisdiction.  The language used by the legislation does not tell us the 
intention of the legislature and there has been no evidence provided by 
the Director and/or the Approval Holder in the form of hansards, 
committee hearings, etc to suggest that the legislature intended to 
exempt this specific legislation from the honour of the Crown  (which 
begs the question as to whether the Crown can ever legislate in a 
manner which exempts Crown activity from the honour of the Crown - 
See generally  Courtoreille v. Canada (Aboriginal Affairs and Northern 
Development), 2014 FC 1244 (CanLII) where it was held that the honour 
of the Crown was engaged in the legislative process - upstream of its 
enactment)) 

  
The language also does not meet the test necessary for statutory 
interpretation of statutes affecting Aboriginal interests.  In the context of 
Crown duties and the corollary Aboriginal rights (i.e. the right to 
engagement consistent with the honour of the Crown) the SCC has 
determined in Sparrow [[1990] 1 SCR 1075] that there must be a clear 
and plain intention to exempt the Crown from its obligations.  While 
Sparrow was addressing the issue of extinguishing Aboriginal rights it is 
applicable in the present case where the submissions of the Director and 
the Approval Holder are attempting to suggest that the legislation in 
question should be exempted from the standing and recognized 
obligations arising from the honour of Crown. 
  
3. Lateness 

  
No prejudice has accrued to the parties as a result of HDI’s request 
where prejudice is properly understood as the loss of evidence.   HDI 
has also committed to working within the current timetable and if 
necessary limiting witnesses.  HDI notes that the Tribunal and Parties 
had effective notice of HDI’s request on or about December 19, 2014 
and that the delay of something in the range of 23 days (including 
Christmas holidays) was promptly remedied with HDI’s email to the 
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Tribunal on January 7, 2015 and HDI’s participation in the January 12, 
2015 TCC.  

  
4. Party Status 

  
For the reasons set out above HDI submits that it is a proper and 
necessary party with Rule 63 of the Rules of Practice and Practice 
Directions of the Environmental Review Tribunal.   

 
Submissions by the Appellant 

 

[115] The Appellant supports the HDI’s request for Party status, and relies upon the 

decision of the Tribunal in Cham Shan Temple v. Director, Ministry of the Environment, 

2014 CarswellOnt 15670 in support of HDI’s request with respect to how the terms of 

the EPA should be interpreted consistent with the Constitution.  

 

Submissions by the Director 

 

[116] The Director submits that the Tribunal does not have the jurisdiction to consider 

the issues that HDI wishes to raise.  The Director states that the Tribunal has held in 

other cases that its jurisdiction is limited to what is set out in its authorizing legislation, 

either explicitly or implicitly.  In support of this submission the Director cites decisions of 

the Tribunal in Preserve Mapleton Inc. v. Ontario (Ministry of the Environment) (2012), 

67 C.E.L.R. (3d) 207 (“Preserve Mapleton”), and Monture v. Director, Ministry of the 

Environment (2012), 68 C.E.L.R. (3d) 191. 

  

[117] The Director maintains that, on the question of the Tribunal’s statutory mandate 

in respect of renewable energy projects, the Dixon decision is not limited to the specific 

s.7 Charter claim raised in that appeal.  The Director submits that, at para. 113 of this 

decision, the Divisional Court is clear that the wording of the EPA bars review of the 

Director’s decision to issue the REA on any grounds other than the two grounds set out 

in s.145.2.1(2). 
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[118] The Director concedes that the HDI has a genuine interest in these proceedings.  

However, the Director’s submits that the HDI will not make a relevant contribution to the 

Tribunal’s understanding of the issues in this proceeding. 

 

[119] The Director maintains that the impact of wind turbines on treaty rights, or 

whether the Crown’s duty to consult was properly discharged in the issuance of this 

REA, are not relevant to the determinations that must be made by the Tribunal in this 

hearing.  The Director argues that any other issues the HDI purports to raise are 

similarly irrelevant as they were not raised in the Appellant’s notices of appeal. 

 

[120] The Director argues that, as the issues the HDI seeks to raise lie outside of the 

Tribunal’s jurisdiction in this appeal, granting the HDI Party status in order to raise these 

issues could not make any relevant contribution to this hearing. 

 

[121] The Director asserts that s.142.2(2) of the EPA prevents applicants from raising 

issues in a hearing not previously set out in their notice of appeal.  The Director further 

maintains that, even if the issues HDI wishes to present were not barred by the clearly 

defined grounds for an appeal of the REA, they cannot raise any issues at this stage 

which have not already been set out in the Appellant’s notices of appeal. 

 

[122] The Director asserts that, beyond this, HDI is simply too late in its request for 

Party status, submitting that granting HDI party status so close to the start of the 

hearing would be prejudicial to all of the other parties: it would require significant 

additional preparation, prolong the length of the hearing, and would likely entail calling 

additional witnesses.  Finally, the Director notes that HDI has not yet served and filed a 

Notice of Constitutional Question in relation to any of the issues it wishes to speak to. 

 

Submissions by the Approval Holder 

 

[123] The Approval Holder’s submissions essentially mirror those of the Director  
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Findings respecting HDI’s Request for Party Status 

 

[124] In overview, the Tribunal finds that, although HDI has demonstrated that it has a 

genuine interest in the subject matter of this proceeding, HDI is not likely to make a 

relevant contribution to the Tribunal's understanding of the issues raised in this 

proceeding, because the issues raised by HDI do not fall within the scope of the 

Appellant’s appeal.  Consequently, it is unnecessary to address the jurisdictional issues 

raised by HDI in its submissions.  The Tribunal now turns to its analysis leading to this 

finding. 

  

[125] The Tribunal has considered the three issues that HDI wishes to address in this 

proceeding.  In summary, these are: (i) whether there will be psychological harm caused 

by the Crown failing to uphold treaty and other obligations; (ii) whether there will be 

environmental harm where treaty rights constitute a constituent part of the natural 

environment; and (iii) whether the Tribunal has jurisdiction to determine issues relating 

to the honour of the Crown and duties arising therefrom.  In its submission, however, 

HDI describes the first two issues as falling within the scope of grounds of appeal under 

s.145.2.1 of the EPA.   The Tribunal agrees with the distinction between the grounds 

enumerated under s.145.2.1 of the EPA and the issues raised in a renewable energy 

appeal as discussed in Bovaird v. Director, Ministry of the Environment, 2013 [2013] 

O.E.R.T.D. No. 61, where the Tribunal stated, at paras. 47 to 49: 

 

[47]  The Tribunal notes that s. 142.1 of the EPA specifically articulates 
two “grounds” of appeal, namely, “that engaging in the renewable 
energy project in accordance with the renewable energy approval 
will cause, (a) serious harm to human health; or (b) serious and 
irreversible harm to plant life, animal life or the natural 
environment.”  According to the EPA, those are the only two 
“grounds” upon which an Ontario resident may appeal a REA.   

 
[48]  A constitutional claim is not listed under s. 142.1.  Two 

interpretations were put before the Tribunal: either the absence of 
any reference to a constitutional challenge in s. 142.1 suggests that 
the Legislature prohibited it as a ground; or that a constitutional 
claim is not a ground of appeal akin to the two grounds specified in 
the statute.  The latter interpretation is the most reasonable and 
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appropriate interpretation since it would be unsupportable to 
suggest that the Legislature was trying to prohibit an argument that 
a legislative provision violates rights under the Charter. 

  
[49]  Hence, the Tribunal finds that Mr. Sanford’s constitutional challenge 

is not a ground of appeal, but a legal issue that has been raised in 
this case and that is related to the human health ground.  It should 
be noted that the Director agreed that the Notice is not a pleading.  
The Tribunal finds it is not caught by the 15 day statutory deadline 
for a notice of appeal, and the Tribunal has jurisdiction to consider 
it. 

  

[126] The Tribunal adopts this analysis.  Hence, the proper characterization of HDI’s 

submission is that HDI has raised the three above-described issues which the Tribunal 

accepts may be relevant to the two grounds set out in s.145.2.1 of the EPA. 

 

[127] In Moseley v. Director, Ministry of the Environment, [2013] O.E.R.T.D. No. 74 

(“Moseley”), the Tribunal also addressed the distinction between grounds and issues, as 

well as the importance of the requirement that issues and material facts must be stated 

in the notice of appeal.  The Tribunal stated, at paras. 19, 21 to 26 and 28: 

 

[19]  Tribunal Rule 29 provides that a notice of appeal respecting a 
renewable energy approval must include, among other things, a 
description of how engaging in the project will cause harm (Rule 
29(d)), and a statement of the issues and material facts relevant to 
the subject matter of the appeal (Rule 29(e)). Rule 29 reflects the 
basic rule of natural justice that all parties, and in this case the 
Approval Holder and Director, must be notified of the case they are 
to meet. If the notice of appeal simply indicated that the issue in the 
appeal is “serious harm to human health”, parties could not 
adequately prepare for the hearing. 

 
… 
 
[21]  The Tribunal recognizes that the words “grounds” and “issues” are 

sometimes used interchangeably by parties in a more general 
sense. Indeed, the interchangeability of the words is reflected in 
some Tribunal decisions where the distinction between those two 
words has not been important to the matters raised in the various 
decisions. In this case, the distinction between those words, 
especially in respect of the use of the word “issues” in Rules 29(e), 
68(a) and 71(a) is very important. 

 
[22]  The Tribunal adopts the following approach based on the wording of 

the EPA and the Rules, for the purposes of this order. Given the 
debate concerning the scope of matters permitted to be raised by 
the participants and presenters in this appeal, it is important for 
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there to be clarity in how the terms “grounds” and “issues” are used 
in this order and in the Tribunal’s Rules. 

  
[23]  Grounds are the matters set out in Rule 29(d) and s. 142.1(3) of the 

EPA, … 
 
[24]  Thus, in an appeal under s. 142.1 of the EPA, the maximum 

number of grounds that can be raised is two. Rule 29(d) (as do 
Rules 29(c) and (f)) simply reminds appellants initiating an appeal 
under s. 142.1 of the EPA that they need to meet the requirements 
of s. 142.2(1), … 

 
[25]  Rule 29(e) sets out an additional requirement that goes beyond the 

basic requirements of the EPA. This Rule requires an appellant to 
provide additional information so that the responding parties (and 
any proposed presenters and participants) know and can prepare 
for the issues and facts to be raised in the appeal, which is required 
to be expedited under the legislation. This requirement, and others 
such as those set out in Rules 32 to 37 and 98(a) and Appendix A 
of the Rules, helps ensure that the appeal proceeds in the 
expedited manner required by the legislature. 

 
[26]  For the purposes of the Rules, “issues” are those specific matters 

raised under the opening words of Rule 29(e), which requires a 
Notice of Appeal to include “a statement of the issues and material 
facts relevant to the subject matter of the appeal that the Appellant 
intends to present at the main hearing”. Under Rule 29(e), an 
appellant must provide notice of the “issues and material facts”, 
which is important in ensuring that responding parties in an 
expedited appeal know the case they need to meet. 

 
… 
 
[28]  In determining what issues have been raised within the subject 

matter of the appeal, the Tribunal must begin with the notice of 
appeal. 

 

[128] The Tribunal also notes that the requirements of Rule 29(e) are consistent with 

requirements under s.142.2(1) of the EPA, that an appellant’s notice requiring a hearing 

must  include a description of how engaging in the renewable energy project in 

accordance with the renewable energy approval will cause the harm as set out in the 

two grounds enumerated under s.142.1 (i.e., the Health and Environmental Tests). 

 

[129] As noted in Moseley, in determining what issues have been raised within the 

subject matter of the Appellant’s appeal, the Tribunal must look to the two notices of 

appeal.  In this regard the Tribunal notes that neither HDI nor any of the parties assert 

that HDI’s proposed issues fall within the scope of the issues raised in the notices of 
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appeal.  The Tribunal has carefully reviewed the issues and material facts in the notices 

of appeal, and finds that none of these issues can reasonably be interpreted to include 

the issues that HDI seeks to address in this proceeding.  Consequently, if HDI’s request 

for party status is granted, it must be on the basis that HDI is permitted to raise new 

issues in this proceeding. 

 

[130] As the Tribunal noted in Nestlé Canada Inc. v. Director, Ministry of the 

Environment (2013), 75 C.E.L.R. (3d) 242, at para. 40, in considering a motion for party 

status "each request must be determined on its own merits in the circumstances of each 

individual case".  In this regard, the Tribunal observes that appeals of renewable energy 

approvals are different from appeals of other types of decisions made by a Director 

under the EPA.  Under s.142.2 of the EPA, any person in Ontario may appeal, as of 

right, a decision to issue a renewable energy approval. Consequently, persons other 

than the approval holder may raise their own issues in their appeal, provided they 

pertain to the Health and Environmental Tests.  In other types of decisions, only the 

person named in a Director’s decision to issue an order, approval, or other instrument, 

may appeal as of right. Other persons are afforded only a limited right of appeal through 

the leave to appeal process set out in the Environmental Bill of Rights.  Otherwise, their 

only recourse is to seek party status in any appeal initiated by the person named in the 

Director’s decision, and request that their issues be addressed by the Tribunal.   

 

[131] The EPA provides for an expedited hearing process.  Under s.142.1(2), a person 

requiring a hearing must, within 15 days of the issuance of the renewable energy 

approval, serve a written notice requiring a hearing.  Section 142.2(1) requires that this 

notice must include a description of how engaging in the renewable energy project in 

accordance with the renewable energy approval will cause serious harm to human 

health, or serious and irreversible harm to plant life, animal life or the natural 

environment.  The Tribunal’s Rules mirror these statutory requirements.  The notice 

requiring a hearing is referred to as a notice of appeal, and, pursuant to Rule 29, the 

notice of appeal must include a statement of the issues to be addressed by the Tribunal.   
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[132] If the Tribunal  were to grant party status to a person who has not appealed a 

renewable approval within the statutory 15 day appeal period, and allow this person to 

raise issues which have not already been raised by other appellants, this would, in 

practical effect, circumvent this statutory requirement.  Consequently, the Tribunal finds 

that it should not exercise its discretion to grant party status to such persons, which 

allows them to raise new issues, i.e. issues which have not already been raised by other 

appellants.  In this regard, the Tribunal notes that this conclusion is consistent with the 

Tribunal decision in Van Den Bosch v. Director, Ministry of the Environment, 2014 

CarswellOnt 5934. 

 

[133] The Tribunal notes that the issues sought to be raised by HDI are important.  

However, if HDI wishes to ensure that its issues will be addressed in a renewable 

energy approval appeal, then HDI should file an appeal with those issues included.  

Otherwise, it runs the risk that an appeal will proceed only on the issues raised by an 

appellant who validly filed an appeal within the limitation period. 

 

Conclusion 

 

[134] Rule 63 sets out the relevant matters which the Tribunal may consider in 

deciding whether to name a person as a party to this proceeding.  Although, the 

Tribunal accepts that HDI has a genuine interest in the subject matter of this 

proceeding, the Tribunal has found that HDI’s proposed issues do not fall within the 

scope of the Appellant’s appeal.  HDI could have filed its own appeal raising these 

issues, had it chosen to do so.  The Tribunal notes additionally, that HDI did not 

propose to call evidence in respect of any of the issues raised in the Appellant’s appeal.  

Consequently, the Tribunal finds that it should not exercise its discretion to grant HDI’s 

request for party status.  HDI’s request for party status is, therefore, denied. 

 

[135] In light of the above conclusion, the Tribunal finds that it is unnecessary to 

address the parties’ submissions regarding the issue as to whether HDI’s issues are 

within the jurisdiction of the Tribunal to consider, or the parties’ submissions regarding 
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the issue whether HDI’s request for party status has been raised too late in this 

proceeding.  

 

ORDER 

 

[136] The Tribunal’s Disposition Order is set out in Appendix A. 

 

Motion for Additional Disclosure and Statement of Fact Granted in Part 
Motion to Strike Charter Claims Deferred 

Motion to Strike Evidence and Paragraphs of the Notice of Appeal Granted in Part 
Requests for Summonses Denied 

Request for Party Status Denied 
 
 

“Marlene Cashin” 
 
 

MARLENE CASHIN 
MEMBER 

 
 

“Justin Duncan” 
 
 

JUSTIN DUNCAN 
MEMBER 

 
 

“Dirk VanderBent” 
 
 

DIRK VANDERBENT 
 VICE-CHAIR 

 
Appendix A – Disposition Order 

 
 

If there is an attachment referred to in this document, 
please visit www.elto.gov.on.ca to view the attachment in PDF format. 

 
Environmental Review Tribunal 

A constituent tribunal of Environment and Land Tribunals Ontario 
Website: www.elto.gov.on.ca  Telephone: 416-212-6349  Toll Free: 1-866-448-2248 
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Appendix A 
 

Disposition Order 
 

 
Background 

 

[1] On November 6, 2014, Vic Schroter, Director, Ministry of the Environment and 

Climate Change (“the Director”) issued Renewable Energy Approval Number 4353-

9HMP2R (the “REA”) to Niagara Region Wind Corporation (“NRWC”) under s. 47.5 of 

the Environmental Protection Act (“EPA”).  The REA is for a renewable energy project 

known as the Niagara Region Wind Farm, consisting of the construction, installation, 

operation, use and retiring of a Class 4 Wind facility with a total name plate capacity of 

230 megawatts, located in the Townships of West Lincoln and Wainfleet, and the Town 

of Lincoln, in the Region of Niagara and Halimand County, Ontario (the “Project”). 

 

[2] On November 21, 2014, Mothers Against Wind Turbines Inc. (“MAWT” or the 

“Appellant”), requested a hearing before the Environmental Review Tribunal (the 

“Tribunal”) pursuant to s. 142.1 of the EPA with respect to the REA issued to NRWC by 

the Director.  MAWT requested the hearing on the grounds that “engaging in the 

Renewable Energy Project in accordance with the Renewable Energy Approval will 

cause serious and irreversible harm to plants, animals and the natural environment” (the 

“Environmental Test”), and “will cause serious harm to human health” (the “Health 

Test”).  

 

[3] MAWT also alleges that s. 47.5 and s. 142.1 of the EPA violate rights to security 

of the person under s. 7 of the Canadian Charter of Rights and Freedoms (“Charter”).   

 

[4] The Tribunal heard various motions and other procedural matters on January 21, 

2015 prior to the hearing commencing on January 26, 2015.  These are as follows: 

 

a. A motion by the Appellant for additional disclosure and production of a 

statement of fact; 
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b. A motion by the Director to strike the Charter claims by the Appellant on the 

basis of lack of standing; 

c. A motion by the Approval Holder to strike certain evidence filed by the 

Appellant and various presenters and to strike paragraphs of the notice of 

appeal relating to health; 

d. Submissions regarding the Appellant’s requests that the Tribunal issue a 

summons to witness to four individuals: Sharon Rew, Kathy Woeller, Agatha 

Garcia-Wright, and Hassan Shahriar; 

e. A request by the Haudenosaunee Development Institute for party status.   

 

[5] The purpose of this Order is to provide the Tribunal’s rulings with respect to 

various motions and procedural matters brought before the Tribunal on January 21, 

2015.  The Tribunal’s written reasons for these dispositions will follow.  

 

ORDER 

 

Appellant’s Motion for Additional Disclosure and Production of a Statement of 

Fact 

 

[6] The Appellant’s request for production of a statement of fact is denied.  The 

Appellant’s request for additional disclosure is denied except for the following:  

 

The Approval Holder is directed to disclose to the other parties: (i) Enercon 

reports or documents respecting recommended separation distances; and (ii) 

documents or reports respecting impact turbulence sound power limits as a 

consequence of situating wind turbines closer than those recommendations, 

which are in the possession, control or power of the Approval Holder, except for 

those documents that are privileged.  
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Director’s Motion to Strike the Charter Claims by the Appellant  

 

[7] The Director’s motion to strike the Appellant’s claims under s. 7 of the Charter is 

deferred until completion of hearing of evidence in the main hearing, at which time the 

parties may make submissions relating to whether the Appellant has standing to pursue 

claims under s. 7 of the Charter.  

 

Approval Holder’s Motion to Strike Evidence and Paragraphs of the Notice of 

Appeal 

 

[8] The Approval Holder’s request to strike paragraphs from the Appellant’s notice of 

appeal relating to health issues is denied. 

 

[9] The Approval Holder’s motion to strike the evidence of the presenters Sue 

Atkins, Jody Sadler, Naomi Brusse and Debbie Hughes is deferred until the presenters 

are scheduled to appear and testify at the main hearing at which time the Approval 

Holder may raise any objections to the evidence to be provided by these individuals. 

 

[10] The Tribunal’s disposition in respect of the Approval Holder’s requests respecting 

the evidence of the witnesses to be called on behalf of the Appellant is as follows (page 

references relate to the page of the applicable witness statement or presentation 

document). 

 

Bill Palmer 

 

[11] The Tribunal grants the Approval Holder’s request to strike paragraphs 3 and 4 

(p. 8), paragraphs 1 to 7 (pp. 12-16), paragraph 2 (pp. 16-17), paragraphs 3 to 5 (p. 17) 

and bullets 3 to 5 (p. 21) from Mr. Palmer’s witness statement.  The request to strike 

paragraphs 6 to 11 (pp. 17-20) of Mr. Palmer’s witness statement is denied.  
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Lois Johnson  

 

[12] The Tribunal grants the Approval Holder’s request to strike paragraphs 4(a)(i) 

and (ii) (pp. 3-4) of Ms. Johnson’s witness statement, as well as pages 2-11, 12-19, 21, 

23, and 25 of Ms. Johnson’s presentation.   

 

Bonnie Tuson 

 

[13] The Tribunal grants the Approval Holder’s request to strike the third bullet of 

paragraph 4 (p. 3) of Ms. Tuson’s witness statement.  The Approval Holder’s request to 

strike the first bullet of paragraph 4 (p. 3) of this witness statement is denied. 

 

Marianne Kidd 

 

[14] The Tribunal grants the Approval Holder’s request to strike paragraphs 11, 15 

and 16 (p. 3) of Ms. Kidd’s witness statement. 

 

Linda Rogers 

 

[15] The Tribunal grants the Approval Holder’s request to strike the section of  

Ms. Rogers’ witness statement entitled “II PCB Containment Site in Smithville” (p. 23).  

The Approval Holder’s request to strike the section of her witness statement entitled 

“10. 2 Economics: Impoverishment of Household Resources” is denied. 

 

Further Direction to the Approval Holder 

 

[16] For all outstanding requests to strike evidence as are set out in the Approval 

Holder’s motion, the Tribunal directs the Approval Holder to forthwith provide to the 

other parties, participant, presenters and the Tribunal, a list, organized by the name of 

each participant and presenter, setting out the specific sections of each witness 
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statement or presentation document (identified by paragraph and page number) that the 

Approval Holder requests be struck. 

 

Appellant’s Requests for Summons 

 

[17] The Appellant’s requests that the Tribunal issue a summons to witness to  

Ms. Garcia-Wright of the Ministry of the Environment and Climate Change, and  

Ms. Rew and Ms. Woeller of the Ministry of Natural Resources and Forestry are denied.  

The Appellant’s request to issue a summons to witness to Mr. Shahriar of Enercon is 

also denied, but the Appellant may renew this request, subject to the proviso that the 

Appellant must provide a sufficient technical explanation of why the testimony of  

Mr. Shariar, and the documents which the Appellant requests that he bring to the 

hearing, are relevant and necessary.  

 

Haudenosaunee Development Institute Request for Party Status 

 

[18] The request for party status by the Haudenosaunee Development Institute is 

denied. 

 
 


